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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

sEmALD C, MANN
ATTORMNEY GENEARAL

Honoradble J. Plner Powell
County Attorney o
Browa Oonnt;

Brownwood, Texas

Dear 3irit

eipt your lettera of Septembder 14,
st an wpinion of thle Departiment as

We ars in
1939, in whieh yo ,
to wxhsther or nody the 7T
1 taxes delinjuent
as not ag yet pald over

The Tax Colledtor of Brown
fssued a receipt for the same
ney in his poceession, It %a to be re-

o golledtion of taxes the tax collegtor
sahool distriot, The payment to him of
payment to the distriet itselsr, This
12 espegl e in that the tax gollector fs here perform-
ing & ministerial and not a disoretionary duty. In defining

what is adenh by & ministerial duty ithe cases of Millsr v,
State, 83 3, ¥, (2) 838 and Parrish v, ?right, 293 3. ¥, &8¢,
quote from Farris “Ixtraordinery legsal Remedies™, Sedtions
206 and 207, which read as followa)

*a nisisterial sot 1s ons which a
person performs ian a given states of faots
and 1o s presorided menper in odedience
to the method aof legal authority, withe
out regard to his own Jjuégment on the
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propriety of the aot helag done, Thinx
distinotion between ministerial end
Judfioial snd other offfcial acta is

that, where the law presoribes and ds&-
fines the duty to bde performed with such
{rcolnion‘nnd gertainty as to leave noth-
ng %o the exeroise of disoretion or
judgment, the sot is¢ minleterisal; . . ,"

In this respect the tax colleotors duty is to take
the money from the delinquent taxpayer and to issue him a
receipt for the same. The amount of money whieh he is to
recaive 1s determined by the smount aasessed on the tax rolls
and pot by him. In taking the money he is aoting for the
distriot apd a payment to him 18 in fao$ payment to the dis-
triot. The Tax Collector is further authorized dy statute
to issus a receipt showing payment, Article 7257 of the Re-
viged Oivil Statutes reads as follows:

*The Tax Assessor and Colleotor or
his deputy whenever any tax 1s paid, shall
give to the pereson paying the saxe a re-
celpt tharefor, specifylng the amount of
state, county and district taxes, and the
year or years for which such tsx was as-
sesgsed; said receipt shall also show the
pumder of aares of land in each separate
traot, number, abstraot and nams of origi-
nal grantes and any oity or town lot and
name of aity or town, and total valuse of
all property assessed., Sald receipt shall
have a duplicate to be retained by the As-
sessor and Collector. The Assesepr and
Colleotor shall provide himgelf with e
seal, on which shall be imscribed a star
with five points, surrounded dy the words
'Assessor and Ooilootor of Taxes,
county' {the blank to be rilled with the
pame of the county), and shall impreas
said seal on each receipt and duplicate
given by him for taxes collected on real
estate; and sald receipt having the seal
attached shall be admisaible to record in
the ocounty in whioh the property is situated
in the same manner as deeds duly authenti-
cated, and when 30 recorded shall be full
and eomplete naotice %o all persons of the
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payment of sald tax, The Assessor snd fole- -
leotor, when any taxes are pald, shall credit
same on the rolls in the manner and form, pre-
soribad by the Comptroller of the Stetyg of
Texss; and such entry shall be notice to all
the world of the payment of suoh tax, and
such entries may be used in evidence on is-
suss involving the payment of sape. Acts
18?5' P 2613 G. L. 701, B8, P 109?' Aots
1931, 7. 136 Aots 1935, 44th leg., p. 671,
oh, 284, sec, l.*

We are upnsbdle to £ind any authority is this State
that would give the Tax Colleotor the discoretionary duty of
returning tax money after he has received the same for a
district and has lesued a receipt for the sams,

" Another reason why the Tax Colleotor may not re~
turn thie money to the taxpayer 1la because the toxpayer ia
this case 1is not entitled to a return of the sams, EBven if
it could be sald th:t the taxpaysr 414 not owe this money
at1ll his paymant was a voluntary payment and it is a well
settled rule of law in this State that as s genoral principle
taxes which ars volunterily pald are not tharsafter recover-
able, Sse the County of Salveston v, J. C,. Sorham, 49 Tex.
279.

Also in the particular ocasa at hand, it is well
to polnt ocut that whon the taxpayer paid the money to the
Tax Colleotor he legslly owed the money. Artiole 7298 ef
the Hevised Civil Statutes provides, in part, &s followss

rErovided, that no suit shall be
brought for the ¢olleotlon of delinjueat
taxes of a sohool distriot or road élse
triot unless inatituted within ten years
from the time the same shall becorme lelin-
nusnt, ™

This Statute does not seek to extinguish the Jdebis
owing for taxes whioh are »ore than ten yeuars old, bdbut merely
sets up a limitotion agalast & school distriaet sulng for
taxes whioch ure more than ten years cold., In this respect
this Statute 1o s limitation Statute, Artiole 5540 provides:
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*The Law of Limitation shall not he
available in any suit unless it be spgol-
flioally set forth by the party who in
hls answer invokes it as a defense,"

The ¢ourts of this state have frequently held that
a limitation statute does not extingulsh a dedbt, In the oase
of Goldfrank, Frank and Gompany v, ¥illiam H, Young, 64 Tex.
432, the court said as followss '

"It may be ocnsidered as a settled
law of this state that im actions for
the recovery of debt, and like actioans,
the statutes of limitation e”fegt the
remedy solely.”

*No edurt in the union has gone
further te gustain this rule than the
Suprame Court of this atate, Bender
v. Crawford, 33 Tex, 7451 ¥ood v. _
Yeldar, 42 Tex. 409} Grigsady v. Feak,
87 Tex. 147."

"’he law denies to the holder of
the claim any remedy through the courts
for its assertion or spforoement, but
does not deolare the dedt satlsried as
by peywment, or otherwisee so totally an-
nuled as to bo deemed to hive no exis~
tenoce on whioh any right aay be mude,”

The Supreae cdurt-qr Texas 1n an opinlon written
by Judge Ssines in the case of Gresham v, Haroours, 83 3, %,
1019, stated as followst

“But the statute of limitations
414 not extingulsh the debt,.,”

In the gase of Central National Bank et al v,
Lathan and Company, 22 S. ¥, (2) 765, the ccurt stated as
followsas )

: *The fact that an aotion for the
recovery of a dedt 1s darred dy the
statutes of limitation does not destroy
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the debt, The bur affeots the remedy only.
The right of the oreditor to recelve pay-
ment enntinuss after the dar,*

In the case of lLimestone Couaty v. nobdbine, 38
S. ¥, (&) 680, the Commission of Appeals stated as follows!

"The statutss of limitation bar the
holder of the dedt from access to ths
qourt, dut the 4ebi is not extinguished,.”

~ So from these cesaes we see¢ that the Tax Colleato:n
has & right to receive the noney and does not have a right
to return the same for the reason that sald money was right-
fully owing and due to the school distriet,

. It is the opinion of this Departmsnt, therefore,
that the “ax Collector of Brown County may oot return thias
money to this taxpayer,

Yours very truly

ATTORNEY GENERAL QF TEXAS

By
Billy Coldberg
Aseizgtant
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